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Search Query: Examine the enforceability of post-employment non-compete and non-solicitation clauses under Indian law. Identify
Supreme Court and High Court decisions interpreting Section 27 of the Indian Contract Act and discuss the distinction between
restrictions during employment and after termination. Explain under what circumstances courts have granted injunctions against former
employees and when such restraints have been declared void.

Section 27 of the Indian Contract Act, 1872, declares every agreement in restraint of trade void to that extent, with a narrow exception
for the sale of goodwill. Indian courts, including the Supreme Court, have consistently interpreted this provision strictly, unlike English
common law which permits reasonable restraints. The core distinction lies between restrictions operating during the term of employment
and those intended to apply post-termination.

Key Legal Framework:

e Section 27, Indian Contract Act, 1872: Voids agreements in restraint of trade. Courts have interpreted this to mean that post-
employment non-compete and non-solicitation clauses are generally void, irrespective of their reasonableness. This was firmly
established in Superintendence Company of India (P) Ltd. vs. Krishan Murgai (MANU/SC/0457/1980) and reiterated in Percept
D'Mark (India) Pvt. Ltd. vs. Zaheer Khan and Ors. (MANU/SC/1412/2006).

e Distinction between During and Post-Employment: Restrictions during the subsistence of an employment contract are
generally permissible if they are reasonable and necessary to protect the employer's legitimate interests, such as trade secrets or
confidential information. This principle was laid down in Niranjan Shankar Golikari vs. The Century Spinning and Mfg. Co. Ltd.
(MANU/SC/0364/1967) and further affirmed in Gujarat Bottling Co. Ltd. and Ors. vs. Coca Cola Company and Ors.
(MANU/SC/0472/1995) for commercial agreements, and in Vijaya Bank and Ors. vs. Prashant B. Narnaware
(MANU/SC/0696/2025) for employment bonds.

e Specific Relief Act, 1963: Sections 14 and 42 are relevant. Section 14 generally bars specific performance of contracts for
personal services. Section 42 allows for injunctions to enforce negative covenants, but this is typically applied to covenants during
the contract term, not post-termination, as enforcing a post-employment non-compete would indirectly compel specific
performance or idleness, which is against public policy and Section 27. Percept D'Mark (India) Pvt. Ltd. vs. Zaheer Khan and Ors.
(MANU/SC/1412/2006) highlighted this, stating that enforcing a post-contractual ROFR would amount to specific performance of
a personal service contract.

Strategic Application:

® Direct Precedents: Superintendence Company of India (P) Ltd. vs. Krishan Murgai (MANU/SC/0457/1980) and Percept D'Mark
(India) Pvt. Ltd. vs. Zaheer Khan and Ors. (MANU/SC/1412/2006) directly establish that post-employment non-compete clauses
are void under Section 27. Niranjan Shankar Golikari vs. The Century Spinning and Mfg. Co. Ltd. (MANU/SC/0364/1967) is the
leading authority for enforcing restrictions during employment.

® lLegal Remedies: Injunctions are generally granted to enforce negative covenants during the term of employment to protect
trade secrets or confidential information, as seen in Niranjan Shankar Golikari vs. The Century Spinning and Mfg. Co. Ltd.
(MANU/SC/0364/1967). However, injunctions are rarely granted for post-employment non-compete clauses due to their
unenforceability under Section 27.

e Argument Strategy: For an employer, the strongest argument for enforceability lies in proving the restriction operates during
employment and is necessary to protect legitimate business interests (e.g., trade secrets, confidential information, specialized
training). For an employee, the primary argument against enforceability of a post-employment clause is its direct violation of
Section 27, regardless of reasonableness. Counter-arguments for employers might involve distinguishing the nature of the
restriction (e.g., non-solicitation of clients vs. non-compete) or arguing it falls under a statutory exception (though rare for
employment contracts).

Practical Guidance:

e Strengths: Employers can enforce clauses protecting confidential information and trade secrets during employment. Clauses
requiring a minimum service period or liquidated damages for premature resignation (e.g., training bonds) are generally upheld if
reasonable and operating during employment, as per Vijaya Bank and Ors. vs. Prashant B. Narnaware (MANU/SC/0696/2025).

e Risks: Any clause restricting an employee's ability to work or compete after the termination of employment is highly likely to be
declared void under Section 27. Employers should be aware that even 'reasonable’ post-employment restrictions are generally not
enforceable in India. Distinguishing adverse precedents requires demonstrating that the restriction is not a 'restraint of trade' but
a 'regulation of trade' (e.g., in a franchise context, as in Gujarat Bottling Co. Ltd. and Ors. vs. Coca Cola Company and Ors.
(MANU/SC/0472/1995)) or that it operates strictly during the contract term.

® Next Steps: Employers should focus on robust confidentiality agreements and intellectual property protection clauses that



operate during and after employment, rather than broad non-compete clauses. For post-employment, non-solicitation clauses
might have a slightly better chance of enforceability if narrowly tailored to protect specific confidential client lists or trade secrets,

but even these face significant challenges under Section 27. Legal advice should be sought to draft covenants that align with the
strict interpretation of Indian law.
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